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Arising out of Order-in-Original: 03/ST-Ref/AC/2019-20, Date: 30/07/2019 Issued by:
Assistant Commissioner,CGST, Div:Kalol, Gandhinagar Commissionerate, Ahmedabad.
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Name & Address of the Appellant & Respondent
M/s. Enviro Plastech Pvt. Ltd
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I. Anyperson aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods whi@ﬂggg\sixported to any

country or territory outside India.

3 T




() ﬁwmwﬁ%w%m(ﬁmﬁmﬁ)ﬁmﬁmwwﬁi
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998..
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be

paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
avoid
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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-

ORDER IN APPEAL

M/s. Enviro Plastech Pvt. Ltd., Plot No. 595P,Kalol-Vamaj Road, Piyaj,
Ta.Kalol Dist. Gandhinagar (hereinafter referred to as 'the appellant’)
have filed the present appeal against Order-in-Original number 03/ST-
Ref/AC/2019-20 dated 30.07.2019 (hereinafter referred to as
‘impugned order’) passed by the Assistant Commissioner, Central GST

, Kalol Division, Gandhinagar (hereinafter referred to as

-

‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellants were
holding erstwhile Service Tax registration number AAACE1568BSD001.
The appellants had filed a refund claim of ¥2,67,955/- on 11.03.2019
before the Assistant Commissioner of erstwhile CGST, Div-kalol,
Gandhinagar on the ground that they had paid Service Tax on Ocean
Freight on imported goods during the period from 25.04.2017 to
30.06.2017 under reverse charge ;nechanism in the month of February
2019 and the service availed by them was covered under the definition
of input service. Hence they were eligible to avail Cenvat credit of the
Service Tax paid but due to implementation of GST w.e.f 01.07.2017 ,
they were not in a position to take Service Tax credit-and filed the said
refund claim under section 11B of Central Excise Act,1944 .

3. It appeared to the adjudicating authority that the ocean freight
would have been paid by the appellant during the Service Tax regime
and was eligible for availment-of input tax credit upto the date of
27.12.2017 i.e extended date of filling of TRAN-1 but the payment was
made on 26.02.2019. Therefore, non-payment of service tax at the
material of time and non-inclusion of the same in their regular/revised
returns , the appellant claim was not considered under Section 11B of
the Central Excise Act,1944 read with Section 142(3) & Section

142(8)(a) of the CGST Act,2017 and the provision of Rule iZOA @{the
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4 F.No.: V2/56/GNR/19-20

CGST Rules, 2017 wherein the tax paid by the appellant under RCM did
not qualify as credit. So, the appellant was not eligible for refund of
service Tax liability paid after the extended period of filling revised
returns and not claimed in TRRN-l. A show cause Notice dated
20.06.2019 was issued to the appellant for the rejection of refund
claim. Thereafter, the adjudicating authority has rejected the entire
claim of refund vide impugned order dated 30.07.2019.

3. Being aggrieved with the impugned order the appellants have
preferred the present appeal. They stated that Service Tax along with
interest was paid by them on Ocean Freight on 26.02.2019 as per
existing Service Tax law under REM but they were not in a position
to utilized the same ,the appellant has filed refund claim under the
provision of 11B of CEA,1944. The appellant has pleaded that the
refund was rejected by the adjudicating authority based on GST Act
2017 which was legally not tenable and required to be quashed and

set aside as the refund claim was filed under Central Excise Act, 1944

4. Hearing in the matter was granted and held on 11.10.2019. Shri.
Sanjay Nayak, Authorized Signatory, appeared on behalf of the

appellants and reiterated the contents of appeal memo.

5 I have carefully gone through the facts of the case on records,
grounds of appeal in the Apbeai Memorandum and oral submissions
made by the appellants at the time of hearing. The issue to be
decided in the présent appeal is whether the impugned order rejecting

refund claim of Rs. 2,67,955/- is correct , legal and proper or not.

6. I find that the appellant has paid the service tax on Ocean

freight along with interest under reverse charge mechanism on

26.02.2019 for the period from 25.04.2017 to 30-05*’?2?9"1?%9‘: ,_

P
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of Circular No. 206/2017-ST dated 13.04.2017 agaifst impartation of
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goods and the appellant had filed a refund of said tax paid as they
were not in a position to avail credit and utilize the same under the
existing law. I also find that if the tax would have been paid during
the material of time i.e service tax regime , then there was a provision
to avail the Cenvat credit of the same for further utilization and even
though they could have transferred the credit to TRAN-1 with a
extended time limit of 27.12.2017 in GST regime. In this case the
appellant has failed to pay the tax on Ocean Freight at the material
time under existing Law and to avail the said input tax credit or
transfer the same in TRAN-1. Then the refund would have been
admissible to them under the provision of Section 142(3) of CGST Act,
2017 due to non utilization of the said credit. The Section 142(3) of

CGST Act, 2017 is reproduced below:-

Section 142(3): Every claim for refund filed by any person before ,on
or after the appointed day, for refund of any amount of CENVAT Credit
,duty, tax, interest or any other amount paid under the existing law ,
shall be disposed of in accordance with the provision of existing law
and any amount eventually accruing to him shall be paid in cash,
notwithstanding anything to the contrary contained under the
provision of existing law other than the provision of sub-section 2 of

Section 11B of the Central Excise Act,1944.

Provided that Where any claim for refund of CENVAT credit is fully or
partially rejected, the amount so rejected shall lapse.

Provided further that no refund shall be allowed of any amount of
CENVAT credit where the balance of the said amount as on the
appointed day has been carried forward under this Act.

In this case, the appellant has not followed the procedure under the
existing law and tax paid does not qualify as refund in erstwhile

existing law or in GST Act, 2017. Thus, refund i
s

n question is not
admissible to them . /[ ,;' <
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7 Further, I find that the appellant had paid the service tax on
Ocean freight under RCM voluntarily on the basis of self assessment
after lapse a period of two years from the date of actual payment and
even not disclosed the liability of tax due in their regular returns or
revised returns of the service tax at the material of time. In this
contest, I can refer the section 142(8)(a) of CGSTAct,2017 which is

reproduced below:-

a) Where in pursuance of an assessment on adjudication proceedings
instituted, whether before on or after the appointed day, under the
existing law, any amount of tax , interest, fine or penalty becomes
recoverable from the person, the-same shall, unless recovered under
the existing law, be recovered as an arrear of tax under this Act and
the amount so recovered shall not be admissible as input tax credit
under this act;

According to above said provision, the payment of tax recovered/paid
on the basis of assessment is to be considered as arrears of tax and
the same is not admissible to them as input tax credit. Thereby the
refund of tax paid under self assessment was not refundable to them.
Therefore, the rejection of refund~by the adjudicating authority under

above said statuary provisions is proper & legal and I uphold the

impugned order.

8. The appellant has relied upbn the case law in respect of CCE
Pune Vs. Dai Ichi Karkaria Ltd. wherein it has been held that “the
Cenvat credit cannot be simply allow to lapse, as it is equal to as good
as tax paid.” Since the above referred statuary provision clearly
provides that the appellant was not eligible for input tax credit

against the tax paid on Ocean freight under RCM as per existing law in

GST regime , then the question of word “Cenvat;tegiic” how could be

arise. Therefore the said case law does not haVe/cmy B\ ancy: witl

o /

the instant case. | & 2\ ::-»
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9. Therefore, in view of the discussion held above, I uphold the

impugned order and reject the appeal filed by the appellant.
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10. The appeal filed by the appella-nt stands disposed off in above

terms.
@l@@ \\\\\Q)
(GOPI NATH)
COMISSIONER
CGST (Appeal),
AHMEDABAD.
ATTESTED

(ATANU KUNDU)
SUPERINTENDENT,
CGST(APPEAL), AHMEDABAD.

To,

M/s. Enviro Plastech Pvt. Ltd.,
Plot No. 595P,Kalol-Vamaj Road,
Piyaj, Ta.Kalol Dist. Gandhinagar

Copy to:

1) The Principal Chief Commissioner, CGST , Ahmedabad Zone.
2) The Commissioner, CGST, Gandhinagar.

3) The Dy./Asst. Commissioner, CGST, Div-Kalol, Gandhinagar
4) The Asst. Commissioner (System), CGST, Gandhinagar.

,\Q/Gﬁard File.

6) P. A. File.



